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ABSTRACT ♦ • , f 

The Brown V. Board of Education decision upheld a 
civil rights' ide&l that was based on the personal interests of the 
students; it made no requiremenrt for a .perfect racial balance in , all 
classrooms throughout, the offending scl^ool district. 7e^ the^ensuing, 
forced desegregation 'plans that involved long-distance busing, and 
other measures based on percentages, actually produced racial ' * 

isolation on a bfoader scale. The .consequent flight of -economically 
able parents from urban public schools contributed to the erosion of 
the municipal tax bases, which in tv^rn directly affected the ability 
of many school systems to provide quality public education to their 
students — whether white or black.. Fortunately, the experiment with 
forced busing is largely over. The' present administration has 
premised its remedial approi^ch on consensus, not conflict. Centering 
on magnet schools* and other' curriculum enhancement prograids, its 
approach provides all childreni with educational incentives and leaves 
the'choice of school up'to each of them — with a full range of- 
transfer options. Thus the use of ^racial percentages and classroom 
proportionality are no longer used as measurements of equal 
opportunity. Nonetheless, two dourt-related issues bear watching. 
First, the Supreme Court is about to rule on the scope of relief that 
can be awarded in a desegregation ^uit. The Justice Department is 
arguing that Federal courts lack the power *to make States responsible 
for &tl transfer costs resulting from interdistrict student 
transfers. Second, courts should not be slow to declare unitariness 
when a school district has clearly exhibited good faith in attempting 
to comply with court desegregation decrees. (KH) 
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IJ, ia a particular pleasure to Ijave this opportunity to 
share this evening with you. The National Assoc^iation of 
Neighborhood Schools has long been an organization that holds the 



abiding respect of ^raany of us for the couraj»eous and principled 
position it has .dtaked out and defended in the area of school 
desegregation, 'I and a raajority of < Americans black and white, 
brown and red, old and young applaud you for daring to place 
our children's education needs" ahead of our courts' transportation 
preferences. Largely through your untiring efforts, neighborhood 
public- schools sve today beginning to experience a welcome revival 
All I can say is. don't let up now that we are seeing s^oine. 
progress; there is no more iiBportant struggle than the one you 
are. fighting to ensure for the next generation of students,' and 
generations to corae , an 'enhanced educational environraeT\t in our 
publi#j schools that provides to all those of school-age an equal 
opportunity to a -tend the school of their choice, free -from racial: 
discrimination. " ' * " ' 

This evenlnjg I would like to t^ke a few minutes to review 
S±ie desegregation efforts of this Administration," focusing briefly 
on the initiatives we have taken, and why ; .^hfi progress that has 
been made; and wiiat , as I see it. the future holds. 

We can all £^1 a. degrfee of satisfaction, P think, that 

. . / . 

the experiment with forced busing as the pyii^lpal.-- indeed; In 

' ■ • 'V - /'^ . ' f 

many instances, the; sole remedial tool t<% d4|^^egate a^u^lic."; 



^ • * 

school district is largely o^er. I am nht so naive as to^ 
believe that court-ordered transportation ofi- young students to 
distant schools far removed from home, parents, and neighborhood 
has encied entirely . but 1 can state with full conviction that 
often times tragic cons^qtences of this tool of social engineering 
have been exposed. /and, the ranks of its proponents are woefully 
depleted and in disarray. , . / ' . 

■ . 1 do not need to spend much time explaining to t^is group 
'why a broad national consensus has gathered in opposttipn to- forced 
busing. In j>any respects, forced busing was the .prescription , 
for Its own destruction. It tested, in the- first InstaAce. on a 
most preckrlous fecundation that ia, the misguided notlion tljat 
the desegregation cotraand in Brown v. Board. of Educat ion j required 
a perfect racial balance in all classroops throughout the offending 
school distrlbt. Brown , of course, c^tained no such requirement, 
r indeea. quite to'the ton trarv. Brown' II explici tlyiunder scored " 
that "maximum integration" of schoolrodms is not the principal 
concern of the law; rather, the Supreme Court stated, "fat] 
stake [was! the personal Interest of the plaint if f«. In admission - 
to public schools ... on a [racially] nondls<f^iminatory basis." 

'349 U.S., at 300. ' ' • * . * { 

As we all know, in the. early 1970's the civlV rights 
Issue of J^cial neji^rallty in stildpnt ass.ig.iment8 wart consumed 
by the sogTal Issue racial proportionality in the cO-assroom. 
Blame cannot properly be laid entirely at the doorstep of the 



Supreme Court. To be sure. It ruled In 1971, in Swann v. • , 
Charlotte-Mecklenberg Board oj Educattoti ,' that race-conscious 

pupil assignments and mandatory student transportation are avail- 

'/ *• • ' " ( 

able remedial tools df school desegregation." But nowhere has the 

00 

Court said in Swann or elsewhere that forced busing is. 
cdhstitutionally required.^ Rather , as made clear'in Swann, it 
is but one of a number of remedial devices , to "be used, if at 
all, only when ".practicable," ''reasonable," "feasible," "workable," 
and "reali'stic." 402 U.S. at 16. ;^d,.even at that . the 
Swann majority cautioned against reading into its^acceptance 
of busing 'as an available desegregation remedy any. "substantive 
right [to al particular degree of racial balance^" Id .; at 24- 
Nonetheless, lower fWeral courts throughout the 1970 s 

e 

T ■ > 

largely ignored the Swann admonition. Modest use of a tr^hsporta- 
tion remed^j where "practicable" t^o assist the desegregation effort 
was, regrettably, misread as a judicial license to^bu^ large.' 
numbers of cjiildren loi?g distances to remote schools to achieve 
racial .proportionality in all thk classrooms. 
/: Rather than achieving rare ial balance, however, this preoccu- 

pation with mandatory busing has generally produced racial. isolation . 
on a broader ■ scale. In case after case, ^.conomtcally able parents 
have refused to permit their children to travel unnecessary! distances 
to attend public school^, choosing instead to enroll them in private 
schoc^s or to move beyofnd the reach of*the desegregation depree. 
Justic.e Powell has commented oh this phenomenon in the following 
terms : v - , . 



4 - ■ . 

This pursuit of racial balance at any cost ... is . 4, 
without constitutional or social Justification. Out • • 
of zeal to remedy pne evil, courts may encourage . . • ' 

or set the stage for other evils. By acting 'against' 
one-race schools , courts may p^^uce one-race school 
"•systems. V 

After more than a decade of court -ordered busing, the evidence 
is overwhelming that the effort to desegregate through wholesale 
reliance on race-conscious student assignment plans has failed. 
The damage to public education wrought -by mandatory busing is 
evident in city after city: Boston, Cleveland, Detroit, Wilmington, 
Memphis, Denver, and Los Angeles are but a few of the larger and 
thus more celebrated c^xamples. Nor is it difficult to understand 
why. The flight from urban public schools contributes to the 
erosion of the municipal tax "base which in turn has a direct bearing 
on the growing inability of many school systems to provide a quality' 
public education to their students -V whether black. or whlt^. 

« 

Similarly, the loss of parental support and Involvement -- whic+i 
often comes, with the abandonment of a Neighborhood Ijchool policy — 
has robbed many public school systems of a critical a>mponent of 
successful educational programs. ' ' 

Tragically, those who suffer- the most aire the Very ones 
^that the proponents of mandatory busing intended to he the greatest 
beneficiaries that is, the blacks and^othk^^ minorities left " 
within the inner city public school systems. It is they who, from 

T7 Estes v. ^tetr^pplttan Branches of the Dallas W.A.A.CtP , , 444 
TT^S.^TfTTT 450 (1980) (Powell, Jr., Joined by Stewart and Rehnqulst, 
J. J., diarsentii^g, from dismissal of certiorari a§. Improvidently , 
granted)^. •• . /~ »* - 
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most ^ccovints, have little to show educationally as a result of the 

past decade of court-iTnposed s tudent 'adssignment plans. Although 

findings are not Absolutely conclusive in this regard, a j^afor^ 

study released by the National Institute of Education in May. of this 

year strongly inciicates that racial -balance'" desegregation remedies 

have been ineffective in providing a better education for minority. 

Students. As David J. Armor, a noted desegregation expert, states 

in the report • . • . 

- . . ^ - ■ • 

The very best studies available demonstrate no 
significant and consisterit effects of desegregation 
on Black achievement. - Th*ere is virtually no effect 
whatsoever for Aath achievement, and for reading ^ 
^ ach,levem6nt the very best that "caa be said is that 

only a handful of grade levels froin the 19 best 
' available s-tudies show substantial positive effects, 
while the large m&jprity of grade levels show small 
and inconsistent effects that, average out to about 
0. ^ 

' Small wonder, -then, that this Administration committed 
itself to the pur.suit of ^ a different remedial approach to achieve 
the desegregation ideal announced in Brown — one premised on 
consensus, not conflict. Our focus turned away from forced 

transportation and concentrated instead on desegregating dual 

I 

school systems through an emphasis on voluntary .^tude^t transfet 
techniques and expanded educational opportunities designed to 
attract students to the public sphool, not drive them away, Our 
remedial program has as its cenCerpiece special" magnet schools 
and other curriculum enR&nc'ement ' programs that provide educatioiial 
incentives "to all children in the system. And, as the Constitution 
•demands, the choice of schools is left to each student with a 



ERIC 



full range of transfer options not to some preconceived 
assignment plan superimposed on the public school system by 

t 

well-intentioned judges who mispercelve racial percentage^ and 
classroom proportionality^ as a measurement of equal opportunity. 

It is a bit too early to. declare the magnet, program a 
complete desegregation success* There are, however, a number of 
encouraging indicators and very few discouraging ones. The 
Justice Department has utllfzed its new remedial approach one 
could call it: » "desegregation through reinvtgorated education" 
in, a variety of situations: from a large metropolitan area 
like Chicago' to a small rural school district like Port Arthur, 
Texas. One of the best (or at least one of the most comprehensive) 
magnet programs was put in place late last year 'in Bakersfleld, 
California. As expected, :«*e are finding that magnet schools 

do indeed attract students, and wh^ s.trateglcally placed and 

. • • • ' ■' • 

carefully designed --can provide the needed Incentive for white* 

and' black pupils to attend the same schools by choice, not oy , 
. coercion. • » 

In fact, a recent Department of Education survey of some 
45 magnet programs in 1 5 siihool districts' provided encouraging 
confirmation thaC "urban school districts can desegregate quite 
comprehensively by relying heavily on magnets. . . As that 
report observes: • * . , 
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Citizens have been subjected to thirty years of. / 
political rhetoric about "forced* busing," - 
-destruction' of "the neighborh'bod schpol," and*, ^ ... 
coercive intrusion into local control over . - ' • 
education^ As the imperative to desregreg'ate ^ . ^ 

takes hold In a community, therefore, residents 
brace for the werst to happen. The rhetoric- ' * 
leads voters towarcj tRe equivalent of a tiian- 
made disaster. Against the backdrop, of .this 
vision, magnets appear to be urgently desirable. ' • 
A magnet can be designed to be receptive, , * ' 

hospitable, safe, educative, and desegregatively i 
lawful.- " . * \'\^ 

We certainly are finding that to be the case. And, if one nfeeds 

fui;ther .'evidence of the viability of this, alternative^ r^stoediad 

approach, consider this my friends: even the NAACP has just 

recently, in the Cincinnati school desegregat4.on case, embraced 

the magnet school concept as an acc.eptabl§ desegregation option. 

In short, the Federal courts are, with/ increasing regularity 

turning to ^he magnet alternative (in lieu of ':^orced- fusing) to 

desegregate dual school .systems ; the most avid proponents or 

Tijandatory student assignments are beginning to rely on voluntary • 

♦ 

transfer measures that utilize ^educational enhancements as the 
principal incentive factor; ahd both Houses of Congress have 
voiced a strong preference for accomplishing the desegregation 
objective through means other than fdrced busing.. Against this 
b^ckdrpp, it- is* jt^st a matter of time and no^mifch time, at 
that before communities will be permitted to reourn the neigh- 
borhood. public schools to their neighborhoods, with sufficient / 
flexibility in attendance recjuireftents to ensure that all children' 
in"t\ie system, without regard to r^ce, cree^ or. national origin, . 
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vflil be -accorded the full ran*;e- 6f educatidnal opj^ortuniti^s in • 

*. " ■ r ^ . 

a desegregated school ^nvlroniaent . ^ 

* That Is elssentially the status, as I see it, of the busing 
question today. Before closing, let me quickly allude to what 
the future holds. One of the. important ,is sues currently being 
litigated in cases around the country, concerns" the scope of 
relief that can be awaiftJed in a desegregation suit. The Supreme 
Xk>urti has spoken on several occasions on the limits of judicial- 
authority 'in fashioning relief in a "school case. 2/ Generally^ 
speaking, an intradistrict violation ^- that ^ , a violation 
limited in'ejcten't to the boundaries of a single district 
requires intradistrict- rej.tef ^In a recent* case, however , thaf 
Is currentlj pending in the Supreme Court ^n a petition for > • 
certiprati, Leggett v> Liddgll , Nos . 83-1386. 83-1721 and 83-1838. 
the, district couiTt and, tlie' Eighth Ci-rcuit Court of Appeals, held . 
the Stare responsible fpsr all transfer co^ts resulting from 
8t.udents" fleeting to commute dail^ frolii any of 23' suburban school 
districts, into the City, afld vice versa — i.e. ,y .j.nterdi8trict 

' transfers --Notwithstanding that the State wds found resRonsibte 

■ > . ... ■ ~. - 

* 

for an intradistrlct viplfittion on3^. -The Supifeme Court's .response 
bears watching. The" iostl^ce Department is arguing in Liddelil 



'»■'•* 
II Millikjn V. ftradle yT^Irt U.S. 717 (197^) ( Mtaiiken I^ ; MiUkH 
v.^ B radley! A 3 3 117^7^7 (1977J ( Milliken XI ) V PaTea dena City Bd. 
of Educ v L Spieler. 427 U.S. 424 (1976)< Dayton BdJ ot Educ. v;. 
grinkmai^ ; fc35JJ7s7^06 (197?). ^ * < ^ . 



that the Suji^retDe Court should adhere to its earllej: pronouncements 
in the school, desegregation ar^a and. hold that the Federal courts ^ 
iaok the renediaL power to order such ,a result . 

One last issue' deserves special mention. One of th^ most 
troublesome features of school desegregation decrees is that they 
never seem to'Corae , to an end. For reasons that h.ave never ^een 
a,ltcfg.ether clear; there appears to be a general reluctance among 
d,lstrlct. court; judges who have fashioned relief in a school case 
to 'acknowledge *mkny years -- in some cases decades later that 
the terms ,,of the decree have long since been satisfied and that 
it is-tim^ to' return the administratiofi of the pub li'c schools to 
the elected officials who sit on the school* board. As you krtow, 
tfie tenn of art that is used to s-lgnify the point at which the 
se^reigated, or dual', system lias been disii^antled is *'unitarines8*\ 

the segregated (or dual) school disftrict has become desegregated 
(dr unit:ary) in a^cortJanae with 'the court-ordered plan, ^ ^ * 

I have stated on a number of occasions, and will repe'at ^ 
here, that one of the most impbftant issues for the 1980'» in the 
fielxJ of school desegregation is., in my opinion, whea^ and under 




^wha€ circumstances, a scn^ol district un'der coart order is entitled 
to a judicial declaration* of unitafiness , thereby releasing "tt 
from the court's jurisdiction. That issue is. squarely before the- 

district court In Ck)lorado, where the Denver school board in the 

• " \ • ' ■ • 

much-celebrated* Keyes desegregation litigation is asking the^ 

couft. some eight .years after implementation of the court-ordered 

/ ' * 

plan% for a' 'declaration o^ tinitarlness. « . ^ 



We have joined in the Denver school board's request, urging 

. * 

the court to measure unitariness, not in terms of rigid racial 

percentages or the degree of racial balance throughout the school 

system, but rather in terms of th6 school board's good faith 

efforts' to xiomply, to the fullest extent practicable, with the 

desegregation' requirements imposed by the. decree. If, the school 

officials have fully and faithfully complied with the terms of 

a comprehensive desegregatidn plan, we argue that a declaration 

^of unitariness should folLow — even if some schools in the 

system due to factors suqh as demographic shifts, beyond the 

school board's control, may never have attained (or-, even if 

attained, not continued to maintain) thj^ precise racial percentages 

for student enrollment contemplated in the^ court-ordered plan.' 

It Is high-time that our Federal courts released their 

hold on school districts that have been in compliance^ for some 

time with comprehensive desegregation decrees. Our public schools 

far better, serve the educational needs of our youth if run by 

thos e whg ^ are answerable to the electorate for. the decisipns made 

than if left under the •supervision! of ifhe Judiciary beyond 

I 

the time necessary ^o cure fully the constitutional violation, -» 
There is, I aense, a growing unease among educators that, in 
the name of desegregation, we have in many instande^. surrertdered - 
to the- courts the dayrto-day responsibility ot operating our : , 
public §chools all too o^ten with disappointing results. I 
therefore anticipate that^ the unitariness issue wilV begin to be 
joined with greater intensity in th^^ months ah6ad# » ' 



I have, I €^in. sure, gone on too long^ Let me conclude by 

■ • X- 
returning; to toy opening remarks •. School desegregation fs as 

' critical am insane :on the civii rights agenda as any . we face today. 

• •■^"^ ' •.. '. 

Discrimin&tion on account o£ race, whether 'it occurs in the ' 

admissions. 6^f€lce, the schoolyard," or tlje classroom is intolerable 

and miist be' eradica^ted in its, en t; ire ty wherever it occurs. At 

the same time, however, we cannot lose sigh't of the fact that |:he * 

desegregation effort affects in a most criicial way the lives, 

* • . - 

aspirations and opportunities o"C our children. It serves no 
useful purpose to claim a racial-balance victory if. in the process 
we -have effectively destroyed --or even seriously hindej^ed --^ 

educational potential of an entire generation of public school- 
students. Regr'ettably the preoccupation with forced busing ha^ 
just such a legacy initbo many jurisdictions. 

Now, through your efforts and^those of many others, the 
country appears* to have altered its course, and returned to the" 
ideals reflected in Brown v. Board of Education , where equal 
education, not transportation, is the predominant theme, and 

m 

where the purpose is to alEfprd all public school students, without . 
regard 'to race, color or ethnic origin, an enhanced educatiojnal'^ 
experience in a desegregated (school environment free from unlawful 
discrimination. Your \organizatioh has been <^nstrumental in ' 
helping to reshape pabllc attitudes and policies along thes*^ 
lines, and 1 thank you Tor allowing me to share 'this time with 
you. . ' 
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